Rule 92

followed by ‘P’ if offered by the petitioner, e.g.,
1-P; “R” if offered by the respondent, e.g., 2-R;
or ““J” if joint, e.g., 3-J.

(c) Filing: Executed stipulations prepared pur-
suant to this Rule, and related exhibits, shall be
filed by the parties at or before commencement
of the trial of the case, unless the Court in the
particular case shall otherwise specify. A stipu-
lation when filed need not be offered formally to
be considered in evidence.

(d) Objections: Any objection to all or any part
of a stipulation should be noted in the stipula-
tion, but the Court will consider any objection
to a stipulated matter made at the commence-
ment of the trial or for good cause shown made
during the trial.

(e) Binding Effect: A stipulation shall be treat-
ed, to the extent of its terms, as a conclusive ad-
mission by the parties to the stipulation, unless
otherwise permitted by the Court or agreed upon
by those parties. The Court will not permit a
party to a stipulation to qualify, change, or con-
tradict a stipulation in whole or in part, except
that it may do so where justice requires. A stip-
ulation and the admissions therein shall be
binding and have effect only in the pending case
and not for any other purpose, and cannot be
used against any of the parties thereto in any
other case or proceeding.

() Noncompliance by a Party: (1) Motion to
Compel Stipulation: If, after the date of issuance
of trial notice in a case, a party has refused or
failed to confer with an adversary with respect
to entering into a stipulation in accordance
with this Rule, or a party has refused or failed
to make such a stipulation of any matter within
the terms of this Rule, the party proposing to
stipulate may, at a time not later than 45 days
prior to the date set for call of the case from a
trial calendar, file a motion with the Court for
an order directing the delinquent party to show
cause why the matters covered in the motion
should not be deemed admitted for the purposes
of the case. The motion shall (A) show with par-
ticularity and by separately numbered para-
graphs each matter which is claimed for stipula-
tion; (B) set forth in express language the spe-
cific stipulation which the moving party pro-
poses with respect to each such matter and
annex thereto or make available to the Court
and the other parties each document or other
paper as to which the moving party desires a
stipulation; (C) set forth the sources, reasons,
and basis for claiming, with respect to each such
matter, that it should be stipulated; (D) show
that opposing counsel or the other parties have
had reasonable access to those sources or basis
for stipulation and have been informed of the
reasons for stipulation; and (E) show proof of
service of a copy of the motion on opposing
counsel or the other parties.

(2) Procedure: Upon the filing of such a motion,
an order to show cause as moved shall be issued
forthwith, unless the Court shall direct other-
wise. The order to show cause will be served by
the Clerk, with a copy thereof sent to the mov-
ing party. Within 20 days of the service of the
order to show cause, the party to whom the
order is directed shall file a response with the
Court, with proof of service of a copy thereof on
opposing counsel or the other parties, showing
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why the matters set forth in the motion papers
should not be deemed admitted for purposes of
the pending case. The response shall list each
matter involved on which there is no dispute, re-
ferring specifically to the numbered paragraphs
in the motion to which the admissions relate.
Where a matter is disputed only in part, the re-
sponse shall show the part admitted and the
part disputed. Where the responding party is
willing to stipulate in whole or in part with re-
spect to any matter in the motion by varying or
qualifying a matter in the proposed stipulation,
the response shall set forth the variance or qual-
ification and the admission which the respond-
ing party is willing to make. Where the response
claims that there is a dispute as to any matter
in part or in whole, or where the response pre-
sents a variance or qualification with respect to
any matter in the motion, the response shall
show the sources, reasons, and basis on which
the responding party relies for that purpose. The
Court, where it is found appropriate, may set
the order to show cause for a hearing or con-
ference at such time as the Court shall deter-
mine.

(8) Failure of Response: If no response is filed
within the period specified with respect to any
matter or portion thereof, or if the response is
evasive or not fairly directed to the proposed
stipulation or portion thereof, that matter or
portion thereof will be deemed stipulated for
purposes of the pending case, and an order will
be entered accordingly.

(4) Matters Considered: Opposing claims of evi-
dence will not be weighed under this Rule unless
such evidence is patently incredible. Nor will a
genuinely controverted or doubtful issue of fact
be determined in advance of trial. The Court
will determine whether a genuine dispute exists,
or whether in the interests of justice a matter
ought not be deemed stipulated.

Rule 92. Cases Consolidated for Trial

With respect to a common matter in cases
consolidated for trial, the reference to a ‘“‘party”’
in this Title IX or in Title X shall mean any
party to any of the consolidated cases involving
such common matter.

TITLE X.—GENERAL PROVISIONS GOVERN-
ING DISCOVERY, DEPOSITIONS, AND RE-
QUESTS FOR ADMISSION

Rule 100. Applicability

The Rules in this Title apply according to
their terms to written interrogatories (Rule 71),
production of documents or things (Rule 72), ex-
amination by transferees (Rule 73), depositions
(Rules 74, 75, 76, 81, 82, 83, and 84), and requests
for admission (Rule 90). Such procedures may be
used in anticipation of the stipulation of facts
required by Rule 91, but the existence of such
procedures or their use does not excuse failure
to comply with the requirements of that Rule.
See Rule 91(a)(2).

Rule 101. Sequence, Timing, and Frequency

Unless the Court orders otherwise for the con-
venience of the parties and witnesses and in the
interests of justice, and subject to the provi-
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sions of the Rules herein which apply more spe-
cifically, the procedures set forth in Rule 100
may be used in any sequence, and the fact that
a party is engaged in any such method or proce-
dure shall not operate to delay the use of any
such method or procedure by any other party.
However, none of these methods or procedures
shall be used in a manner or at a time which
shall delay or impede the progress of the case
toward trial status or the trial of the case on
the date for which it is noticed, unless in the in-
terests of justice the Court shall order other-
wise. Unless the Court orders otherwise under
Rule 103, the frequency of use of these methods
or procedures is not limited.

Rule 102. Supplementation of Responses

A party who has responded to a request for
discovery (under Rule 71, 72, 73, 74, 75, or 76) or
to a request for admission (under Rule 90) in a
manner which was complete when made, is
under no duty to supplement the response to in-
clude information thereafter acquired, except as
follows:

(1) A party is under a duty seasonably to
supplement the response with respect to any
matter directly addressed to (A) the identity
and location of persons having knowledge of
discoverable matters, and (B) the identity of
each person expected to be called as an expert
witness at trial, the subject matter on which
such person is expected to testify, and the sub-
stance of such person’s testimony. In respect
of the requirement to furnish reports of expert
witnesses, see Rule 143(f)(1).

(2) A party is under a duty seasonably to
amend a prior response if the party obtains in-
formation upon the basis of which the party
knows that (A) the response was incorrect
when made, or (B) the response, though cor-
rect when made, is no longer true and the cir-
cumstances are such that a failure to amend
the response is in substance a knowing con-
cealment.

(3) A duty to supplement responses may be
imposed by order of the Court, agreement of
the parties, or at any time prior to trial
through new requests for supplementation of
prior responses.

Rule 103. Protective Orders

(a) Authorized Orders: Upon motion by a party
or any other affected person, and for good cause
shown, the Court may make any order which
justice requires to protect a party or other per-
son from annoyance, embarrassment, oppres-
sion, or undue burden or expense, including but
not limited to one or more of the following:

(1) That the particular method or procedure
not be used.

(2) That the method or procedure be used
only on specified terms and conditions, includ-
ing a designation of the time or place.

(3) That a method or procedure be used other
than the one selected by the party.

(4) That certain matters not be inquired
into, or that the method be limited to certain
matters or to any other extent.

(6) That the method or procedure be con-
ducted with no one present except persons des-
ignated by the Court.
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(6) That a deposition or other written mate-
rials, after being sealed, be opened only by
order of the Court.

(7) That a trade secret or other information
not be disclosed or be disclosed only in a des-
ignated way.

(8) That the parties simultaneously file spec-
ified documents or information enclosed in
sealed envelopes to be opened as directed by
the Court.

(9) That expense involved in a method or
procedure be borne in a particular manner or
by specified person or persons.

(10) That documents or records be im-
pounded by the Court to insure their availabil-
ity for purpose of review by the parties prior
to trial and use at the trial.

If a discovery request has been made, then the
movant shall attach as an exhibit to a motion
for a protective order under this Rule a copy of
any discovery request in respect of which the
motion is filed.

(b) Denials: If a motion for a protective order
is denied in whole or in part, then the Court
may, on such terms or conditions it deems just,
order any party or person to comply or to re-
spond in accordance with the procedure in-
volved.

Rule 104. Enforcement Action and Sanctions

(a) Failure to Attend Deposition or to Answer
Interrogatories or Respond to Request for In-
spection or Production: If a party, or an officer,
director, or managing agent of a party, or a per-
son designated in accordance with Rule 74(b),
75(c), or 81(c) to testify on behalf of a party fails
(1) to appear before the officer who is to take
such person’s deposition pursuant to Rule 74, 75,
76, 81, 82, 83, or 84, or (2) to serve answers or ob-
jections to interrogatories submitted under Rule
71, after proper service thereof, or (3) to serve a
written response to a request for production or
inspection submitted under Rule 72 or 73 after
proper service of the request, then the Court on
motion may make such orders in regard to the
failure as are just, and among others it may
take any action authorized under paragraph (b)
or (c) of this Rule. If any person, after being
served with a subpoena or having waived such
service, willfully fails to appear before the offi-
cer who is to take such person’s deposition or re-
fuses to be sworn, or if any person willfully fails
to obey an order requiring such person to answer
designated interrogatories or questions, then
such failure may be considered a contempt of
court. The failure to act described in this para-
graph (a) may not be excused on the ground that
the deposition sought, or the interrogatory sub-
mitted, or the production or inspection sought,
is objectionable, unless the party failing to act
has theretofore raised the objection, or has ap-
plied for a protective order under Rule 103, with
respect thereto at the proper time and in the
proper manner, and the Court has either sus-
tained or granted or not yet ruled on the objec-
tion or the application for the order.

(b) Failure to Answer: If a person fails to an-
swer a question or interrogatory propounded or
submitted in accordance with Rule 71, 74, 75, 76,
81, 82, 83, or 84, or fails to respond to a request
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to produce or inspect or fails to produce or per-
mit the inspection in accordance with Rule 72 or
73, or fails to make a designation in accordance
with Rule 74(b), 75(e), or 81(c), the aggrieved
party may, within the time for completion of
discovery under Rule 70(a)(2), move the Court
for an order compelling an answer, response, or
compliance with the request, as the case may
be. When taking a deposition on oral examina-
tion, the examination may be completed on
other matters or the examination adjourned, as
the proponent of the question may prefer, before
applying for such order.

(c) Sanctions: If a party or an officer, director,
or managing agent of a party or a person des-
ignated in accordance with Rule 74(b), 75(c), or
81(c) fails to obey an order made by the Court
with respect to the provisions of Rule 71, 72, 73,
74, 75, 76, 81, 82, 83, 84, or 90, then the Court may
make such orders as to the failure as are just,
and among others the following:

(1) An order that the matter regarding which
the order was made or any other designated
facts shall be taken to be established for the
purposes of the case in accordance with the
claim of the party obtaining the order.

(2) An order refusing to allow the disobe-
dient party to support or oppose designated
claims or defenses, or prohibiting such party
from introducing designated matters in evi-
dence.

(3) An order striking out pleadings or parts
thereof, or staying further proceedings until
the order is obeyed, or dismissing the case or
any part thereof, or rendering a judgment by
default against the disobedient party.

(4) In lieu of the foregoing orders or in addi-
tion thereto, the Court may treat as a con-
tempt of the Court the failure to obey any
such order, and the Court may also require the
party failing to obey the order or counsel ad-
vising such party, or both, to pay the reason-
able expenses, including counsel’s fees, caused
by the failure, unless the Court finds that the
failure was substantially justified or that
other circumstances make an award of ex-
penses unjust.

(d) Evasive or Incomplete Answer or Response:
For purposes of this Rule and Rules 71, 72, 73, 74,
75, 76, 81, 82, 83, 84, and 90, an evasive or incom-
plete answer or response is to be treated as a
failure to answer or respond.

TITLE XI.—PRETRIAL CONFERENCES

Rule 110. Pretrial Conferences

(a) General: In appropriate cases, the Court
will undertake to confer with the parties in pre-
trial conferences with a view to narrowing is-
sues, stipulating facts, simplifying the presen-
tation of evidence, or otherwise assisting in the
preparation for trial or possible disposition of
the case in whole or in part without trial.

(b) Cases Calendared: Either party in a case
listed on any trial calendar may request of the
Court, or the Court on its own motion may
order, a pretrial conference. The Court may, in
its discretion, set the case for a pretrial con-
ference during the trial session. If sufficient rea-
son appears therefor, a pretrial conference will
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be scheduled prior to the call of the calendar at
such time and place as may be practicable and
appropriate.

(c) Cases Not Calendared: If a case is not listed
on a trial calendar, the Chief Judge, in the exer-
cise of discretion, upon motion of either party
or sua sponte, may list such case for a pretrial
conference upon a calendar in the place des-
ignated for trial, or may assign the case for a
pretrial conference either in Washington, D.C.,
or in any other convenient place.

(d) Conditions: A request or motion for a pre-
trial conference shall include a statement of the
reasons therefor. Pretrial conferences will in no
circumstances be held as a substitute for the
conferences required between the parties in
order to comply with the provisions of Rule 91,
but a pretrial conference, for the purpose of as-
sisting the parties in entering into the stipula-
tions called for by Rule 91, will be held by the
Court where the party requesting such pretrial
conference has in good faith attempted without
success to obtain such stipulation from such
party’s adversary. Nor will any pretrial con-
ference be held where the Court is satisfied that
the request therefor is frivolous or is made for
purposes of delay.

(e) Order: The Court may, in its discretion,
issue appropriate pretrial orders.

TITLE XII.—DECISION WITHOUT TRIAL
Rule 120. Judgment on the Pleadings

(a) General: After the pleadings are closed but
within such time as not to delay the trial, any
party may move for judgment on the pleadings.
The motion shall be filed and served in accord-
ance with the requirements otherwise applica-
ble. See Rules 50 and 54. Such motion shall be
disposed of before trial unless the Court deter-
mines otherwise.

(b) Matters Outside Pleadings: If, on a motion
for judgment on the pleadings, matters outside
the pleadings are presented to and not excluded
by the Court, the motion shall be treated as one
for summary judgment and shall be disposed of
as provided in Rule 121, and all parties shall be
given reasonable opportunity to present all ma-
terial made pertinent to such a motion by Rule
121.

Rule 121. Summary Judgment

(a) General: Either party may move, with or
without supporting affidavits, for a summary
adjudication in the moving party’s favor upon
all or any part of the legal issues in controversy.
Such motion may be made at any time com-
mencing 30 days after the pleadings are closed
but within such time as not to delay the trial.

(b) Motion and Proceedings Thereon: The mo-
tion shall be filed and served in accordance with
the requirements otherwise applicable. See
Rules 50 and 54. An opposing written response,
with or without supporting affidavits, shall be
filed within such period as the Court may direct.
A decision shall thereafter be rendered if the
pleadings, answers to interrogatories, deposi-
tions, admissions, and any other acceptable ma-
terials, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that a decision may be rendered as a
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